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Re: Petition to Appoint River Commissioners

Dear Gayle:

This is in response to your retter of December 11, rggT andyour proposed draft Petition to Appoint Water Cornrnissioners for theLake Fork and uinta Rivers viJ-tne general water adjudicationprocess.

As you are'well aware, the various rather complex problems onthe uinta and Lake Fork Rivers are further compricited by a numberof practical and jurisdictional sensibil-ities Anong theseproblerns are: (a) that the non-Indian water users seem to be indisagreement over who can take water in what amounts and at whattimes; (b) the fact that the State rngineer has been unabte toadequately resolve these problems in thL past to the satisfactionof !h" competing non-rndian users; (c) the fact that the stateEngineer has -not as yet issued Proposed Determinations on eitherthe Lake Fork or uinta R_ivers; and (d) the ute Tribe *"v u"reluctant to subrnit to the state -Engineei 
''s jurisdittion--atthoughthat is clearly provided for in botli drafts of the Ute Indian waterCornpact (1980 draft and 1989 draft).

Given all of this, it is the state Engineerrs generar positionthat we would prefer the matter be res6rved tnfougn the statesystem, and it looks like petitioning the court is the best avenuefor doing so. However, since the u;ited states and the Tribe are
-not as yet parties to the general adjudication ."iion, they willhave to be agreeabre to the pro""rJ you and r have heretoforediscussed.
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Further, it must be remembered that the State Engineer
generally has no power or authority to adjudicate water rights--
except through making recommendations to the Court in the general
adjudication process. We fu1ly understand that your clients are
anxious to solve any disputes or disagreements in the least costly
and tirne-consuming manner possible. Nevertheless, r see no way to
do this other than through the Court process. One exception mightbe to use S 73-2-L6, which authorizes the State Engineer toarbitrate disputes over water or the distribution thereot through
some sort of binding arbitration. While this statute wouLd seem io
be geared towards a permanent resolution of water disputes, perhaps
it could be used to settle any disputes on an interirn basis untitthe Court has an opportunity to address thern in the generaladjudication process. rn other words, g 73-z-L6 courd be used toresolve dj-sputes on an interin basis if all parties were willing tosubnit to binding arbitration before the slate Engineer--withoutwaiving any of their rights to finally adjudicati tne matter aspart of the general adjudication process. Given the past
experiences in these drainages, the state Engineer is simply notwilring to become embroired in a rawsuit over any wateradjudication or distribution matters outside of the general
adjudication. process. The use of the above statute may be a way tosolve the disputes on an interim basis without costiy and time-consurning litigation. You may want to give this some thougnt anddiscuss it with your folks.

. Next, with regard to the prior federal decree(s) in thesedrainages, I have not as yet had bn opportunity to studies those inany great detail. However, regarding the general adjudicationprocess, g 73-4-LL provides that during the pendency of anadjudication proceeding water shall be aistrinutlA acco-rding toprior decrees until they are reversed, modified, or vacated in thegenerar adjudication process. Thus, with regard to the federardecrees in the area, it seems to me that water shourd bedistributed under the provisions of those decrees until they "i"otherwise modified in the generar adjudication proceedings. rdonrt know exactly the extent to which Lhose decre6s govern rndianand non-Indj-an uses in these drainages--but to the exi,ent they do,the water should be distributed on an interim basis pursuant tothose decrees. Bob Leake also tells me that currently the Districtcourt has ordered the state Engineer to appdint a River
Comrnissioner on Deep Creek (which is Lributary to the Uinta River).Tlrus, Deep creek should be deleted from youf petition (see page 2of the Petition).

Turning to your proposed petitionr w€ have the following
comments:
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1. on the first page of the Petition, you cite as authority
S 73-5-1. fhl! statute gives the State Engineer general authority
in the distribution of waters throughout the State and is notspecifically tied to the general adjudication process. Thus, w€wourd suggest that you also cite as authority S 73-4-j_l---whichgoverns interim distribution during the pend-ency of a generaradjudication action--to tie your pelition Jquarely to the generaladjudication process.

2. At the botton of page two of the petition, you recite thefact that from tirne to time disputes arise amonq the water users asto the distribution and interpretation of vaiious water rights.Thi; concept is .11-s9 brought up at the bottom of page three of yourPetition. As will be diicussea in more detail rlertw, there seemsto be some misunderstanding as to the role of river commissionersin the resolution of such disputes or interpretation of waterrights. As we see it, a river commissioner 
"iff not be able toresolve those disputes. only the Court can do that (or the StateEngineer under the binding irbitration process discussed above).A court can resolve thesL disputes eilner through the generaladjudication process, through a private quiet titid actionl ot inwhat we call a "mini-adjudication" pursuant to s 73-4-24.

3. We have some real problems with the Petition beginning atpage six and going over to page seven. Your petition seems to askthe court to appoint commissioners--not just to distribute watersas ordered u.v the court, but to act as,,quasi-adjudicators'toresolve disputes that may arise between vario-us water-users. Thereis absolutely no authoiity for river commissioners to do this.Moreoverr w€ donrt believe there is any authority for the StateEngineer hirnserf to do this. As r discussed ritr, you on thetelephone, a river commissioner simply carries out the terms of adistribution order issued by eith6r the State Engineer or thecourt, and cannot resolve any disputes regardinq the distributionorder or the underlying water rignts.
Thus, we believe that these portions of your petition need tobe substantially reworked. otherwise, w€ may have to object to theprocess as you have proposed in your petition as, again, we see nostatutory authority or basis for having the river coiunissioners actas adjudicators as proposed in your pltition. rf we have somehowmisunderstood or misintLrpreted |our intent in this regard, please1et us know.

4 - As we read your petition, you basicarly propose a duardelivery schedule with the federai decrees gov"ining the rightsaffected by those decrees and the other rigtits goveined by fourproposed "schedule A". r am having Bob Leake look -"t yo.rr proposed"Schedule A" to make sure that it covers all non-decrled rights in
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those drainages. Any such schedule should include aII certificated
rights. Moreover, we wourd suggest putting arl of the rights--
decreed or otherwise--into one distribution schedule, noting thoserights which are decreed and those which are not.

In conclusion, it seems to us that given current developmentsthere may be numerous disputes among the various water usersregarding their rerative rights in these drainages. The onry waythese. disputes can ultinately be resolved is tlirough the generaiadjudication process. rf .r] of. the parties cout-a agree amongthemselves to an interin distribution order, it would mak-e it quit6
easy to get the court to appoint a cornmissioner and take the mjtterfrom there. If there cannot be an agreement, the parties wiII haveto look to whatever j-s the best rnethod for resofving those disputeson an interim basis--but as pointed out above, that- cannot be donethrough river conmissioners. The process, as we see it, has workedfairly well on the strawberry/ouchlsne systern, but it has basicallyworked there ove{ the years because the parties (other than a fewdisputes with which you are familiar) hive been agreeable to thedistribution order as proposed by tne 'state Engineer-. But, even onthe Strawberry/Duchesne Systen, the distribution order must beapproved by the Court on an annual basis.

rn. short, unless the parties can either agree among themselvesor submit to interim State Engineer arbitratio-n of thesle disputes,r see no way around court proceedings to resorve any suchconflicts; and the appointment of river corunissioners sirnply'c";;;iand will not resorve those underrying disputes. we have noobjection to the appointrnent of rivlr -conrniSsioners through thecourt. Howeverr ds discussed above, the rore your petition
proposes for the river comrnissioners in resolving underlying waterrights disputes is unacceptable to us at this tine and I wouldsuggest that you hold up filing it untir we have a chance todiscuss the rnatter further.

After you have had a chance to digest these comments anddiscuss them with your crients, it may be worthwhile Eo arrange ameeting to discuss this in more detair before you file sonetfringwith the court. rn the meantime, if you have any questions,comments or other ideas--or if we have rni-sinterpreteA' y6ur intentas stated in the Petition--please donrt hesitate to give me a calland we can discuss it.
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Best personal regrards.

Very truly yours
\

Assistant At

L. Morgan, State Engineer
Jones, Assistant State Engineer

Sim, Assistant State Engineer
W. Leake, Vernal Regional Engineer
DIVISION OF WATER RIGHTS
Mabey, Jr., Assistant Attorney General
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